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Most countries claim jurisdiction to tax 
based on a combination of residence and 
source. 

 Tax residents are often taxed on their 
worldwide income, including income 
sourced in other countries.

 Non-residents are taxed only on locally 
sourced income (often through 
withholding at source).

 Problems arise when different jurisdictions 
have different rules on who is tax resident, 
potentially subjecting individuals to 
worldwide taxation in two countries.

What is tax residence?
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Residence Factor Countries Percentage
Domicile 65 79.27%

Physical Presence 68 82.93%

Immigration Status / citizenship 7 8.54%

N=82

 Domicile

 Permanent country of residence – facts and 
circumstances

 Physical Presence

 Often a bright line 183 day test - objective

 Tax Treaties

 Residence tiebreaker article generally 
assigns tax residence (and ability to tax 
worldwide income) to one country – except 
for US citizens who are captured by a 
“savings clause” inserted in all US tax 
treaties

Why does tax residence matter?  Defining residence

Source: Tax residence factors reported to the OECD for the purpose of enforcing the Common
Reporting Standard. Countries that do not tax the foreign source income of tax residents are
excluded. Compiled by the authors from data retrieved from https://www.oecd.org/tax/automatic-
exchange/crs-implementation-and-assistance/tax-residency/ on 24 Sept 2019.
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 Increasing international mobility and rise in dual citizenship (Vink et al. 2019)

 Dual tax residence is often resolved by treaty

 However, the US refuses to relinquish the right to tax citizens on worldwide income regardless of 
where they reside

 Foreign tax credits/offsets mitigate but do not solve the problem due to:

 Different (often punitive) rules for foreign income (CFCs, PFICs, etc.)

 Different definitions of income (e.g. Burton v Commissioner of Taxation [2019] FCAFC 141)

 Different balance between income, consumption and property taxes

 Use of tax rules to further public policy

 Compliance Issues

 Migrants are more likely to have assets, savings and investments in multiple countries

 Assets owned by dual tax residents will be foreign to at least one jurisdiction

Why does tax residence matter?  Multiple tax residence

08 Aug 2020 5



CRICOS code 00025BCRICOS code 00025B

Why does tax residence matter?  Citizenship taxation

 The US is unique in asserting jurisdiction to tax worldwide income on the basis of citizenship 
rather than residence or domicile

 US citizens living outside the US are almost always dual tax residents

 Zelinsky (2017) argues that citizenship is an administrable proxy for domicile

 However, the changing nature of citizenship means this is less true today than it was in 1924 when 
Cook v Tait (265 US 47) was decided

 US citizenship is granted based on either US place of birth or citizenship of parents

 Increased acceptance of dual citizenship and changing US law (starting with Afroyim v Rusk (387 
US 253 (1967) ) has led to an increase in “Accidental Americans” who have little or no economic or 
personal ties to the US

 While tax treaties can reduce the incidence of multiple tax residence, the US insists on 
inserting language into tax treaties that ensures the right of the US to tax US citizens 
wherever they live.

08 Aug 2020 6



CRICOS code 00025BCRICOS code 00025B

Why is tax residence a human rights issue?

Human/Taxpayer rights issues raisedHuman/Taxpayer rights issues raised

The right to move 
between countries The right to work Equal dignity Nationality Taxpayer rights Self Determination

Why does tax residence matter?Why does tax residence matter?

Defining residence Multiple tax residence Citizenship as a proxy for residence

What is tax residence?What is tax residence?

08 Aug 2020 7



CRICOS code 00025BCRICOS code 00025B

“Everyone has the right to leave any country, including his own, 
and to return to his country” 

- Universal Declaration of Human Rights, Article 13

 Clinging tax residence is an insidious restriction on movement due to the tax cost it imposes 
on economic integration into a new home country.

 The right to expatriate has been enshrined in US law since1868 - HR768 (40th) Ch. 249 (27 
July 1868).

 The ability to lose US tax residence by renouncing citizenship is restricted by both an 
excessive administrative fee (USD2,350) and an exit tax.

Human rights  The right to move from one country to another
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Human rights  The right to work

 Multiple tax residence constrains the international mobility of labour

 US tax, reporting and asset disclosure rules make it difficult for US citizens to

 Obtain employment with signatory authority over financial accounts

 Partner with non-US persons in entrepreneurial ventures

 Own businesses outside of the US

 Utilise tax-effective retirement savings
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Human rights  Nationality

“No one shall be arbitrarily deprived of his nationality nor denied the right to 
change his nationality” 

- Universal Declaration of Human Rights, Article 15(2)

 Linking tax residence to citizenship has the effect of forcing the affected persons to renounce 
citizenship solely to avoid tax residence in a country they do not physically reside in.

 A survey of current and former US citizens (Snyder 2019) explores the difficulties faced by 
Americans overseas due to dual tax residency:

 Inability to engage in retirement planning

 Heavy compliance burden

 Fear of draconian penalties

 Resentment of non-US spouse and family

 Difficulties starting a business

 Stress and anxiety
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Human rights  Taxpayer rights

 Taxpayer Bill of Rights enacted by Congress in 2015 (26 USC § 7803(a)(3))

 The right to a fair and just tax system – “the right to expect the tax system to consider facts 
and circumstances that might affect their underlying liabilities, ability to pay, or ability to 
provide information timely.”
 US tax law fails to consider that the circumstances of an individual living outside the US is 

fundamentally different from a domestic taxpayer

 US tax law penalises foreign investments, which may be all that are available to nonresident 
taxpayers

 The right to be informed - “Taxpayers have the right to know what they need to do to comply 
with the tax laws. They are entitled to clear explanations of the laws and IRS procedures in 
all tax forms, instructions, publications, notices, and correspondence. They have the right to 
be informed of IRS decisions about their tax accounts and to receive clear explanations of 
the outcomes.”
 Every country is different and applying US tax law to local income, taxes, business structures is 

never clear
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Human rights  Self determination and sovereignty

 Imposition of tax residency on the resident of another country overrides the tax policy of the 
resident country

 Where the resident country has decided to exempt certain types of income from tax, US citizenship 
based taxation may not honour that exemption 

 Examples: Gain on sale of main residence, retirement benefits

 Where the resident country reduces income tax in favour of another form of tax (e.g. consumption 
tax), US citizens in that country will pay both the local tax and US income tax

 The US taxation of locally tax-advantaged savings (e.g. superannuation) reduces the ability 
of the individual to save for their future and increases the probability that they will need to 
rely on the local social safety net (e.g. Age Pension)
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 Multiple tax residence is an affront to the sovereignty of nations and to the rights of the 
individual.

 It is in the interests of the global community to limit multiple tax residence in order to:

 Enhance cross-border labour mobility and free trade

 Allow immigrants to more easily integrate into the local economy

 Avoid the forced transfer of capital back to the immigrant’s source country

Conclusions
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Questions?

k.alpert@business.uq.edu.au


